UNITED STATESBANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre: Case No. 02-82361
Chapter 11 Case

Tricord Systems, Inc.,

Debtor.
James Bartholomew, as Trustee for the Adv. Pro. No. 03-4174
Liquidating Trust of Tricord Systems,
Inc.,

Paintiff, GENERAL ELECTRIC CAPITAL

CORPORATION’'S

VS. MEMORANDUM ON DAMAGES

General Electric Capital Corporation
and Adaptec, Inc.,

Defendants.

On August 27, 2004, the United States District Court for the District of Minnesota (the
“District Court”) issued a Memorandum Opinion and Order Affirming in Part and Reversing in
Part the Orders of the Bankruptcy Judge (the “Memorandum Opinion”) remanding the instant
action to this Court for further factual and legal determinations. Specifically relevant to James
Bartholomew’s (the “Trustee’) breach of contract clam against General Electric Capital
Corporation (“GECC”), the District Court instructed this Court to determine the amount of the
“Lessor's Loss’ as that term is defined by the Master Lease Agreement (the “Lease”) between
GECC and Tricord Systems, Inc. (“Tricord”’). Memorandum Opinion, p. 17. The District Court
further instructed this Court that if it determined that GECC drew more on the letter of credit (the
“LOC") than the amount of the “Lessors Loss,” then this Court was to determine whether, in

light of the assignment of the Lease to Adaptec, Inc. (“Adaptec”), the Trustee can pursue a claim
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for breach of contract against GECC. |Id. The District Court also remanded this matter for
further factual determinations relevant to the Trustee' s subrogation claim against Adaptec. Id. at
12.

Following the District Court’s Memorandum Opinion, this Court on October 4, 2004,

issued an Order for Hearing on Remand (the “Order”). The Order states:

This adversary proceeding was remanded by the district court for a

determination of damages against defendant Adaptec, Inc., on

plaintiff’s subrogation claim.
The Order goes on to schedule a hearing “to hear parties' arguments on the proper damages to be
included in the court’s judgment on remand” and to order the Trustee and Adaptec to file
memoranda on the issue of damages by October 29, 2004.

The Order is silent on the issues pertaining to GECC. Adaptec, however, has previousy
argued to this Court that, under the Trustee's subrogation claim, damages against it are limited
by the amount of Tricord’s obligation to GECC under the terms of the Lease:

The case law that | reviewed in responding to this motion says
instead that a subrogee is entitled to indemnity to the extent only of
the money actually paid to discharge the obligation.
Transcript of Hearing on Motion before the Honorable Robert J. Kressel, February 18, 2004, p.
5.1
Without taking a position on whether Adaptec has correctly stated the law on this issue,

GECC, out of an abundance of caution, submits this memorandum in order to preserve its

arguments as to the amount of the “Lessor's Loss’ to the extent, if any, the Court is persuaded

L A true and correct copy of the relevant excerpts of this hearing is attached to the Affidavit of Michael A. Rosow as
Exhibit A.
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that its determination of damages against Adaptec has any bearing upon the amount of the

“Lessor's Loss.” 2

THE “LESSOR’'SLOSS” WAS $204,171.38

In its Memorandum Opinion, the District Court found that “GECC’s draw [on the LOC]
was proper because the uncontested facts set out at trial establish that Tricord defaulted [under
the Lease].” Memorandum Opinion, p. 17. Under the terms of the Letter of Credit Addendum
(the “Addendum”) GECC was therefore entitled to “draw al amounts available under the LOC
but in no event more than an amount equal to the Lessor’'s Loss (as defined in Section 15 of the
Agreement).” Addendum.® Under Section 15 of the Lease, the Lessor's Loss is comprised of
al Rent and other amounts to become due by acceleration or
otherwise (plus, if the System is not returned in accordance with
Section 9 of the applicable schedule an amount equa to (i)
Lessor’ s reasonable estimate of the fair market value of the System
at the end of the applicable term if lessee selects purchase option B
in the schedule ...).

Lease, p. 2.4

This Court has previously determined that the present value of the unpad Lease
payments was $150,000. Memorandum Order, January 23, 2004, p. 5. This amount is in
accordance with the terms of the Lease and has not been contested.

Because the System (as that term is defined in the Lease) was not returned to GECC,
GECC is aso entitled to the additional sum comprising GECC'’s reasonable estimate of the fair

market value of the System a the end of the Lease term. Lease, p. 2. This amount is by

definition included in the amount of the “Lessor's Loss.” Id. At trial, Mark Chabra, the manager

2 Because the Court’s Order limits the November 3, 2004, hearing to determining damages against Adaptec, GECC
will not address whether, in light of the assignment of the Lease to Adaptec, the Trustee can bring a claim for breach
of contract against GECC in this memorandum. Instead, GECC reserves its arguments on thisissue until such time
as the Court requests briefing on that issue.

3 A true and correct copy of the Addendum is attached to the Affidavit of Michael A. Rosow as Exhibit B.

“ A true and correct copy of the Leaseis attached to the Affidavit of Michael A. Rosow as Exhibit C.

\\filel\vol1\PL\M R\362862.2.doc 3



of GECC's $85 million telecommunications portfolio, including $50 million of
telecommunications equipment from the same manufacturer as the System, testified that he was
responsible for “set[ting] residual values for this equipment, and establish[ing] fair market values
for this equipment aswell.”  Transcript of Trial before the Honorable Robert J. Kressel, January
13, 2004 (“Trial Transcript”), pp. 49-50.°> Chabra testified that GECC reserved a residual value
for the System of 21% of the purchase price of the System, which results in a residual of
$40,789.77. Id. a 50. Chabra further testified that this amount most likely undervalues the
System, which GECC typically is able to sell for 30% of the purchase price. Id. Based upon
GECC's experience reselling the System at 30% of its origina cost, GECC's residual value of
the System at 21% of its original cost is a reasonable estimate of the fair market value of the
system at the end of the Lease term.

At trial, the Trustee offered the testimony of Mark McAlister. McAlister testified that he
valued the System by “parting it out” and selling those components of the System that he could
sall within 90 to 120 days. Tria Transcript, pp. 10 and 14. Using this methodology, McAlister
valued the System at $9,660.° 1d. at 16-17. This valuation methodology, however, ignores the
terms of the Lease and does not directly challenge the reasonableness of GECC' s estimate of the
fair value of the System at the end of the Lease term.

First, the Lease requires that the valuation be “Lessor’'s [GECC' 5] reasonable estimate of
the fair market value of the System at the end of the applicable Term.” Lease, p. 2. McAlister's
testimony never established that GECC'’s valuation of the System was not reasonable nor did

MCcAlister ever state an opinion as to the reasonableness of GECC’ s valuation.

® A true and correct copy of the relevant excerpts of the Trial Transcript are attached to the Affidavit of Michael A.
Rosow as Exhibit D.
® This amount reflects a valuation of $5,460 for the Minneapolis System and $4,200 for the Colorado System.
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Second, McAlister’s valuation methodology, as he admitted at trial, ignores the fact that
the System remained an installed and operating system, and was not removed, disassembled, and
sold for parts. Trial Transcript, p. 13.

McAlister further testified, however, that when the System is valued on an installed basis,
as set forth in the Lease, the value of the System would be $48,180.” Id. a 19-20. This
valuation supports GECC reasonable estimate of the fair market value of the System at the end of
the Lease term.

To unpaid Lease payments and GECC’ s reasonable estimate of the fair market value of
the System, sales tax is also included in the amount of the “Lessor's Loss.” At trial the tax rate
was established at 7.0138%. This rate is a blended rate based on the value of the equipment in
Minnesota and Colorado and the respective property tax rates in each of these states. Mark
Chabra testified that this rate was used by GECC during the term of the Lease. Tria Transcript,
pp. 53-55. Thisrate is incorporated into Stipulated Exhibit 1 by diving the tax base of $257.69
by the monthly lease payment of $3,674.01. Applying this sales tax rate to the unpaid Lease
payments and the fair market value of the System the total amount of sales tax due is
$13,381.61.°

Considering these various elements, the amount of the “Lessor's Loss’ equals
$204,171.38. To the extent that any determination of the Trustee's damages on its claims against
Adaptec implicate the amount of the “Lessor's Loss,” GECC expresdy requests that the Court

find the “Lessor's Loss’ to be calculated as provided herein.

" This amount reflects theinitial parts value of $9,660 plus installation costs of $21,600 and $16,920 for the
Minneapolis and Colorado Systems respectively.
8 This amount is calculated as follows: ($150,000 + $40,789.77) x 7.0138% = $13,381.61.
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CONCLUSION

Should the Court find that its determination of damages against Adaptec have any effect
on the amount of the “Lessor’'s Loss,” GECC submits that it has an interest in these proceedings

and respectfully requests that the Court find that the amount of the “Lessor's Loss’ is

$204,171.38.

Dated: October 29, 2004 FABYANSKE, WESTRA & HART, P.A.

By: /e Michael A. Rosow
Paul L. Ratelle (#127632)
Michael A. Rosow (#317998)
800 LaSalle Avenue, Suite 1900
Minneapolis, MN 55402
(612) 338-0115
ATTORNEY S FOR DEFENDANT
GENERAL ELECTRIC CAPITAL
CORPORATION
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UNITED STATESBANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre: Case No. 02-82361
Chapter 11 Case

Tricord Systems, Inc.,

Debtor.
James Bartholomew, as Trustee for the Adv. Pro. No. 03-4174
Liquidating Trust of Tricord Systems,
Inc.,

Paintiff,
VS, AFFIDAVIT OF

MICHAEL A. ROSOW

General Electric Capital Corporation
and Adaptec, Inc.,

Defendants.

STATE OF MINNESOTA

N N N’

COUNTY OF HENNEPIN

Michagl A. Rosow, being first duly sworn upon oath, deposes and states as follows:

1 | am an associate attorney with the law firm of Fabyanske, Westra & Hart, P.A.,
attorneys for defendant General Electric Capital Corporation in this matter.

2. Attached hereto as Exhibit A is atrue and correct copy of the relevant excerpts of
the Hearing on Motion before the Honorable Robert J. Kressel, February 18, 2004.

3. Attached hereto as Exhibit B is a true and correct copy of the Letter of Credit

Addendum.
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4, Attached hereto as Exhibit C is a true and correct copy of the Master Lease
Agreement.

5. Attached hereto as Exhibit D is atrue and correct copy of the relevant excerpts of
the Transcript of Trial before the Honorable Robert J. Kressel, January 13, 2004.

Further your affiant sayeth not.

/sIMichagl A. Rosow
Michaa A. Rosow

Subscribed and sworn to me before
this 29" day of October, 2004

/[SIMary Allen
Notary Public
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
MINNEAPOLIS, MINNESOTA

In re:
TRICORD SYSTEMS, INC.,

Debtor.

Docket BKY 02-82361

JAMES BARTHOLOMEW, TRUSTEE,

Plaintiff,

V.

GENERAL ELECTRIC CAPITAL
CORPORATION and ADAPTEC,

INC.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Docket ADV 03-4174

Minneapolis, Minnesota
February 18, 2004
2:00 p.m.

TRANSCRIPT OF HEARING ON MOTIONS
BEFORE THE HONORABLE ROBERT J. KRESSEL
UNITED STATES BANKRUPTCY JUDGE

APPEARANCES:

For Plaintiff:

For Defendant Adaptec,

Inc.:

SCOTT JOHNSON, ESQ.

Johnson Law Group

Suite 120

10801 Wayzata Boulevard
Minnetonka, Minnesota 55305

CHRISTOPHER MCCULLOUGH, ESQ.
Gray, Plant, Mooty, Mooty

& Bennett
Suite 3400
33 South 6th Street
Minneapolis, Minnesota 55402

(Appearances continued on page 2.)

WALLS & WALLS
Official Transcribers for U.S. Bankruptcy Court
12124 Hampshire Avenue North
Champlin,

(763)

Minnesota 55316
422-8938
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The case law that I reviewed in responding to
this motion says instead that a subrogee is entitled to
indemnity to the extent only of the money actually paid to
discharge the obligation. Now as the record is_thatvthe
trial record is not entirely clear about the dollar
amounts, what I would submit, Your Honor, is that applying
that measure of damages under a subrogation theory without,

of course, waiving Adaptec's right to appeal on the

underlying issue applied to the facts here it would seem

that the amount of the draw that GE took from Wells Fargo
should be the amount that would be the cap, if you will, on
any subrogation theory of damages because that was the
amount used to pay to discharge the obligations on the
lease in this case Tricord's obligations on the lease to
GE.

So with that, Your Honor, we would respectfully
request that Your Honor deny Plaintiff Trustee's motion.

Thank vyou.

THE COURT: Mr. Ratelle, do you have anything on
the Plaintiff's motion?

MR. RATELLE: I have nothing on this, Your Honor.

‘THE COURT: Did you want to add anything, Mr.
Johnson?

MR. JOHNSON: I don't, Your Honor.

THE COURT: Well, I mean, I guess that is why



“wee

(Rage 11 of 32)

Tesror  GENERAL ELEGTRIC CAPITAL CORPORATION ' ,
. Letter of Credit Addendum

Lesses  TRICORD SYSTEMS INC. ‘Agrooment NoTScheduls No,
6923229-001

Contemporaneously with entering inta the Schedule to the Agreement ("Agreement) reéferenced above,
Lessor and Lessee hereby agree to the addition of the following new Section: '

Letter of Credit. For the purpose of securing Lessea's performance of its obligations under the above
referenced Lease, Lessee agrees to cause an irrevocgble standby letter of credit ("LOC") to be issued
to Lessor in the amount described below in United States Dollars. The LOC shall be issued by a United
States bank and on terms, both of whichi are acceptable to Lessor. The LOG shall be for a one (1) year
period and automatically renewed annually thereafter. No less than thirty (30) days prior to the present
or future expiration date of such LOC, as it may be amended or extended, or any subsequent LOC
delivered to Lessor pursuant to this Section, Lessee shall fumish to Lessor a renewed LOC for another
one. (1) year period. Unless otherwise provided herein, Lessee shall continue to supply a renewal LOC’
through the expiration date of the Initial Term of the Lease. Lessee may not change the bank issuing
the LOC or the form or amount of the LOC without Lessor’s prior written consent. Lessee’s failure to
comply with the provisions of this Section shall constitute an Event of Default as defined in Section 14 of
the Agreement entitling Lessor to exercise its remedies pursuant to Section 15. In addition, upon the
occurrence of an Event of Default, Lessor may draw all amounts available under the LOC but in no
event more than an amount equal to Lessor's Loss (as defined In Section 15 of the Agreement). Any
proceeds of the LOC shall be applied toward Lessor's Loss. The delivery of the LOC to Lessor shall not
relieve Lessee from its responsibility to fully perform all of its obligations under the Lease including, -
without kmitation, its obligation to pay all amounts as and when due. Lessece shall not, under any
circumstance, be entitled to setoff or apply any of its obligations to Lessor against ‘all or any part of the
LOC. . ' : '

Notwithstanding the foregoirig, provided that no Event of Default has occurred, or no event has then
occurred which, with the giving of notice or passage of time, or both, would constitute a default under
the Lease, at any time after Lessee has timely paid the first eleven (11) payments of Rent and all other
sums then due and payable under the Lease, and annually thereafter during the Initial Term, Lessee
may, In writing, request that Lessor reduce-the amount of the LOC. Upon Lessor's receipt of the
request, Lessor shall be required to confirm its approval of the reduction of the amount of the LOCtoan |
amount equal to any amounts then due and owing pius all Rents and other amounts to become due . -
under the Lease, _

The LOC shall be in an initial amount equal to $194,237.00 (100%) percent of the Price set forth in the
Lease. !f the Price is increased as a result of a JCO or a CSO due to and/or adds, moves and changes,
Lessee shall defiver to Lessor an additional LOC in an amount equal to the increase or a replacement
LOC in an amount equal to the Price, as adjusted.

Enorl Referenca source not found.
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10

telephone equipment?

A Oh, yes, there is. 1In this particular case with this
system, this is still a system which can be parted out or
broken down and sold. And some of its parts which have
been identified can be resold, and it does-have a market.
Q Now, one of the terms in the lease which is at issue
concerns a sale for fair market value or the reasonable.
estimate of fair market value at the time of the end of the
lease which would be I will represent to you would be
February of 2006. Did you undertake an evaluation of what
would be your opinion the fair market of the Nortel
equipment that is the subject of this lease as of February
20067

A Yes, I did.

¢} What steps did you take to do that. sir?

A We looked at again and five years from now what woﬁld
the support from the manufacturer for this product, and
with so many new products coming out and new software
packages coming out with the manufacturers trying to gain
more control over telecommunications, we foﬁnd that the
best way to find value in this particulér system which is a
Nortel Option 11C is by parting it out and there are
probably 4 or 5 components which have value after -- still
at about 60 months there are some parts that still have

value.
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A Yes, that is correct, and also ~-

Q And did you for purposes of yourbevaluation, sir, did
you consider that the party that presently owns and
operates that system is the party that would be buying the
system? |

A In this case, I am assuming that this system would be
just evaluated for its hardware components for resale to
anyone.

Q Okay, in the lease agreement, héve you looked at any

of the provisions of the lease agreement in evaluating --
in providing your opinion? | |

A No, and in that -- in this particular case I am only
evaluating the hardware value and the system size, so I am
really not an official on lease or those type of procedures

or documents.

Q In the -- let me give you a copy of the --

THE COURT: Is this voir dire or cross-~
examination?

MR. RATELLE: Yeah, well, what I am trying to =--

THE CQURT: It sounds a lot like cross-
examination to me.

MR. RATELLE: Okay, all right, let me -- let me

BY MR. RATELLE:

Q In the lease agreement, sir, the lease reads that the
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purchase price shall be the "Installed fair market value."
Isn't fair to say that you did not determine the installed
fair marked value of this lease?
A The installed fair market value originally on the
installation of the system would include probably the
hardware, the software, and whatever other items were put
into the lease which could be installation, cabling, and
those items, but I am not in a position to evaluate those
-= just in a position to evaluate what I considered to be
the list price of the system which I have an approximate
list price of each of the two systems, and then each of
those components that would be -~ components or the system
that would be readily saleable ﬁithin probably 90 to a 120
days. That means it is resalable. |
Q Is it true, sir, that you did not consider the
instélled fair market value of this system?
A Upon its original installation, I do not have the
original total installation costs as it was originally
installed.
Q And in preparation for the opinion that you were asked
to render today, when you arrived at that opinion did you
consider the installed fair market value of that system at
the end of the lease term?
A I considered the value of the hardware not a formula

that comes -- that is used in a leasing document which may -



et

0 N W o W N

10
11
12
13
14
15
16
17

18

19
20
21
22
23
24
25

16

THE COURT: So you have changed your objection
from foundation to relevance?

MR. RATELLE: Correct.

THE COURT: Overruled.

CONTINUED DIRECT EXAMINATION

BY MR, JOHNSON:
Q Mr. McAlister, what opinion -- did you arrive at an
opinion as to the fair ~- what would be the fair market
value of this equipment in February of 2006 at the end of

the 60 month term?

A Yes, as our business denotes as we are resale -- yes
Q Just yes or no.

A Yes.

Q What is that opinion, six?

A Would you like the --

MR. RATELLE: Objection, Your Honor.

I'm sorry.

Objection, Your Honor, fqundation and relevance.

THE COURT: Overruled.

THE WITNESS: Would you like the dollar value for
that?

MR. JOHNSON: Yes, please.

THE WITNESS: Okay, there are two systems that I

evaluated in some detail here. One was -- one, let's



S

v O NN oY s W N =

NN NN R R R e R R et e g
G o W N RO W0 T s W N RO

17

consider system one. System one is the one that had an
address at the top of my evaluation. It says, "2905
Northwest Boulevard, Suite 20, Plymouth, Minnesota" That
was the larger of the two systems and the value of hardware
for resale -- $5,460.00.‘.

BY MR. JOHNSON:

Q At the end of the 6 year ~-- 60 month term?

A Yes.

Q Okay, how about the other system?

A The other system was located at 1120 West 122nd
Avenue, Suite 300, Westminster, Colorado, we call it the
"Denver system." That is the little bit smaller of the
systems. It has less telephone stations as I had meﬁtioned
before. That value of its hardware is $4,200.00.

e} Was there any other value that you assigned to this
equipment besides the value of the hardware?

A No, because I determined that the hardware value,
after that period of time, that that would be the only

value because the manufacturer is not encouraging transfer

:of ownership or encouraging a release -~ reuse of a RTU

fee. They are encouraging resale of their new equipment.
Q Okay.

MR. JOHNSON: That's all I have.

Thank you.

THE COURT: Who wants to go first?
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you to turn to the schedules that are attached to that
document -- just a second.
(Pause.)

MR. RATELLE: I ask indulgence of the Court. I
can look over the witness' shoulder, so the Court can have
a copy of what we're looking at here.

THE COURT: I would just as sooh you wouldn't.
Somehow you need to examine from the lectern.

MR. RATELLE: Okay.

BY MR. RATELLE:

Q Exhibit A to this document refers to the original
equipment cost. Do you see that?

A Yes. |

Q- And there's also a charge for the installation cost of
that system, correct?

A Yes, correct.

Q And what's the number for the installation cost?

A $16,920.00 on the Denver system.

Q Right. Does that seem reasonable to you as an
inétallation cost?

A I would say that would be, if it included wiring, vyes,
that would be reasonable.

Q Okay, and then if you look at the next purchase
agreement in the Schedule A, this is the Minnesota systemn.

And, again, there's an installation cost for the Minnesota
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l:system, do you see that?

2:A Yes, I do.

3:Q And what is the number associated with that?

4:A $21,600.00.

5iQ Okay. And, again, that would be a reasonable estimate
6.0f the installation costs of that system, correct?

TiA Yes, if it included wiring and cablihg for that system
8: throughout the -- you know, in the building area that it

9iwas installed.
10:Q So if we were to look at the numbers that you have
11:testified to, the $5,460.00 and $4,200.00 for the hardware,
12:and included the reasonable installgtion costs of those
13 systems, which combined equal approximately $37,000.00,
l4:then we would be looking at a value of this system
15%installed of about 47 -- $46,000.00 correct?
16:A  Okay, you're talking about both systems, one system.
17:Okay, so you're talking about your installation charges,

18:iyes, that's correct.

19 MR. RATELLE: Your Honor, I'll offer Exhibit J.
20 THE COURT: Mr. Johnson?
21 MR. JOHNSON: Well, Your Honor, there's no

22; foundation, and it is hearsay. Oh, sorry, I'm sorry.
23:There is no foundation and it is hearsay. I've never
24:cross-examined Frontier. This was provided in discovery as

25:a document, but Mr. McAlister can't lay foundatiqn for it.
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Request for Admissions, is that right, Mr. Ratelle?

MR. RATELLE: Correct.

MR. JOHNSON: No objection, Your Honor.

THE COURT: Grant the motion then.

MR. RATELLE: Your Honor, GE calls Mr.
Chabra.

(GE'S WITNESS, MARK CHABRA, SWORN)
DIRECT EXAMINATION

BY Mﬁ. RATELLE :
Q Mr. Chabra, could you please state your full name for

the record?

A Mark Chabra.

Q And, Mark, Mr. Chabra, how are you currently employed?
A I work for General Electric.
) And what is —-- what are your current job

responsibilities at General Electric?

A I'm responsible for managing a portfolio of

49

telecommunication equipment that's about $85 million, and I

do set residuals for this equipment, and establish fair

market values for this equipment as well.

Q - And are you familiar with the Meridian equipment

that's at issue in this case? .

A Yes, I am. We currently have about $50 million worth

of this equipment in the portfolio. We have different

levels of Meridian, the option 11C is a smaller version,
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but we have systems as large as the 81C that are currently
manufactured by Nortel Networks.

Q Now with regard to leases of Meridian phone systems,
including the Option 11C PBX, are you familiar with the
retention rates, that is to say, the rate at which lessees
will elect to purchase equipment at the end of a 5-year
lease term?

A Currently, looking at the maturities for the last
year, we had retention rates of 85 percent of our customers

retaining this equipment at the maturity for 5-year-old

PBX's.
Q And how do the -- how do the -- at what percentage of
the purchase price of these systems‘do these lessees

typically purchase the equipment at the end of the lease

term?

A On average, 30 percent.

Q Now in this case, did GE retain a residual value for
the equipment?

A We booked a 21 percent residual, which is below our
current residual that we take on this type of equipment.

Q How does the residual reserved under the lease relate
to the rental rates under the lease?

A Well, the payment obviously is much lower, and we're
taking an equity position, you know, when we take a

residual, so, you know, in effect, we are giving the lessee
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October of 2000 -- I'm sorry, in November of 2002, it's
true, is it not that the unpaid rental payments would have
to be paid, correct?

A Correct.

Q And under the terms of the lease agreement, that
dollar amount is determined at a present value of
approximately 5 percent, is that correct?

A Right, that is in the terms of the contract.

Q Okay. And if we assume that approximately $165,000.00
of rental payments were unpaid as of November 13, 2002 --
I'm asking you to assume that ~- that that present value

amount would be approximately $150,000.00, correct?

A That's correct.
Q Now also due at that time would be remaining sales
tax. Is that correct?

A Yes.
Q Now in Minnesota and in Colorado, the sales tax rates
are different, correct?

A Correct.
Q And what do you recall is the sales tax rate in
Minnesota and the sales tax rate in Colorado?

A In Minnesota, it's 6 and 1/2 and in Colorado it's 8
and a guarter.
Q And does GE carry on its books and records a

calculation of that -- of the tax rate to apply to each
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lease payment?

A Right. 1In each state in the country, we actually
track those different rates, and then, you know, calculate
the appropriate sales tax, you know, for each jurisdiction
and the equipment that is located there.

Q And for determining unpaid sales tax, as of November
13th of 2002, would it be appropriate -- if you look at

Stipulated Exhibit No. 1, which is up there ~-- to take the

‘remaining lease payments due under the lease and multiply

that times $257.69°7?

A Well, it comes out to 257 based on the jurisdiction,
yes.
Q Okay. So if the tax ~- 1f the lease were to be paid

off in full as of this date, would it be fair to simply
multiply $257.69 times the number of unpaid lease payments
under the lease?

:\ That's correct.

Q And then you indicated that GE reserved approximately
21 percent of the purchase price under the lease or about
$40,000.00, correct?

A Correct.

Q And that is an amount that would also -- sales tax
would also be applied to that, correct?

A Right.

Q And --
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A And that is something we do reimburse back to the
state, so it's not something we keep, it's just, you know,
part of the process that is reimbursed on a yearly basis.
Q And undér the terms of the lease, would the
appropriate amount of sales tax be approximately
$13,500.007?
A Right. » -

MR. RATELLE: I have nothing further, Your Honor.

Thank you, Mr. Chabra.

THE COURT: Mr. Johnson?

MR. JOHNSCON: WNo questions, Your Honor.

MR. MCCULLOUGH: No questions, Your Honor.

THE COURT: Thank you.
{(Witness excused from the stand.)

MR. RATELLE: I have no further witnesses, Your
Honor.

THE COURT: You're resting?

MR. RATELLE: I'm resting, Your Honor.

THE COURT: Mr. McCullough?

MR. MCCULLOUGH: Adaptec rests, Your Honor.

THE COURT: Mr. Johnson, any rebuttal?

MR. JOHNSON: No, Your Honor.

THE COURT: Thank you.

I'1ll take this under advisement.

(Whereupon, the hearing in the above-entitled matter was
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